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\ Jervis Vid, Adminiſtrators of the Goods of Sir Humphry 
Appellant, \ <(Jervis Knight,late of Dublin Deceaſed, Reſpondents. 


The Appellans CASE. 


HE ſaid Sir Humphry Fervis being (ole Owner of the Ship Mary of Dublin, then in the Port of Bri- 
ſtol, gave Orders to Stephen Simmons the Maſter to let her to Freight, and the Appellant then Trading as 
a Merchant at Brif#ol, took her to Freight for a Voyage to the Iſlands of Terceras, Maderas, Barbadoes, 
Jamaica, and from thence back to Briſtol, by a Charter-party, and the Owner was to pay Seamens 
Wages, and to provide all Neceſſaries for the Ship. | 


The faid Sir Humphry Fervis not having made proper Proviſion of Money or Credit for the Neceſſaries which 

would be wanting in the Voyage, the Maſter obtained of the Appellant a Letter of Credit for the ſame, by 
Vertue whereof, he received from the Appellants Factors in Jamaica, out of the Appellants Effects there, 
ſeveral Sums of Money, to repair the Ship, to Furniſh her with Proviſions, and to pay Seamens Wages. And it 
is not pretended but that the Advancing of thoſe Sums, was of Abſolute Neceſſity for the Voyage, and that they 
were all duly Applied to thoſe Purpoſes. N 


The Ship miſcarrying in her Voyage home ward, the Appellant wrote ſeveral Letters to the ſaid Sir Humphry 
Jervis, deſiring him to come to an Account with him for the Money ſo taken up from his Factors, to which he 
never received any Anſwer, wherefore | 


The Appellant exhibited his Bill in the High Court of Chancery in Ireland, againſt the ſaid Sir Humpbry 
Jervis, thereby praying an Account, and Satisfaction for the ſaid Money, to which Bill the ſaid Sir Humphry Fervis 
put in his Anſwer, and Acknowledged himſelf to be the ſole Owner of the ſaid Ship, and that he gave Orders to 
the Maſter to let her to Freight, that the Owner was to pay the Seamens Wages, and to provide all Neceſſaries, but 
yet inſiſted that he ought not to pay what had been ſo ſaid out for the uſe of the Ship. 


The Cauſe was heard before the late Lord Chancellor of Ireland, being Aſſiſted by the Lord Chief Juſtice Doyne, 


Hearing and Decree and Mr. Juſtice Dolben, and time taken by the Court for the more deliberate Conſideration thereof, and on the 
by Lord Chancellor, 19th of the ſame November, the Lord Chancellor, with the Advice and Concurrence of the ſaid Judges, DECREED, 
aſſiſted by two Judges. That the Appellant ſhould recover againſt the ſaid Sir Humphry Fervis, the ſeveral Sums of Money taken up for the 
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uſe of the ſaid Ship, upon the ſaid Letter of Credit, and laid out upon the ſaid Ship, and referred it to a Ma ſter of 
that Court to State the Account, who having been attended by both ſides, Certifyed that it appeared by Depoſitions 
taken in this Cauſe, that 789 J. 135. 1 d. had been paid to the Maſter of che ſaid Ship out of the Appellants Effects, 
by Vertue of the ſaid Letter of Credit, and which was expended on the ſaid Ship for Sailors Wages, and other 
Neceſſaries, and Submitted to the Court how far the ſaid Sir Humphry Jervis ſhould be charged thereby. 

| No Exception was taken to this Report, but IT 


The matter of the ſaid Report came to be heard, when the preſent E6rd Chancellor of Ireland was pleaſed to 
direct an Iſſue at Law to be Tryed in Her Majeſtys Court of Common-Pleas in Ireland, whether any and what 
Sums were Paid for the uſe of the ſaid Ship; but the ſaid Sir Humphry Jervis being diflatisfied with the ſaid Di- 
rection, petitioned his Lordſhip for a Rehearing of the Cauſe, ' which was accordingly Ordered ; but before the ſaid 
Cauſe came to be Reheard, the {aid Sir Humphry Dyed Inteſtate; Whereupon the Appellant exhibited his Bill of 
Revivor againſt the Reſpondents, who by their Anſwer, Admitted themſe]ves' to be Adminiſtrators of the ſaid Sir 
Humphry, and that he left Aſſetts ſufficient to Anſwer the Appellants Demands. | 


The Cauſe was Reheard before the preſent Lord Chancellor of Ireland, who was pleaſed to declare, That the 
Appellant could not have any Relief in that Court, and Ordered the Appellants Bill to ſtand Diſmiſſed without 
Coſts; But in Caſe the Appellant ſhould for the future trouble the Reſpondents, it was Ordered, that the Appellant 
ſhould pay the Coſts to the Reſpondents, and a Recognizance formerly Acknowledged by the faid Sir Humphry 
Fervis to abide the Order of the Court, and the Inrolment thereof, .were thereby Ordered to be Vacated. 


From which ſaid Orders of the 26th November 1707. and 6th June 1709. the ſaid John Cary hath Appealed to 
your Lordſhips, and Humbly hopes your Lordſhips will think fit to Reverſe the fame, and Order the Reſpondents 
to pay him the ſaid Sum of 789 J. 13 s. 1 d. which was Expended on the ſaid Ship, with Intereſt and Coſts, for 
the following Reaſons. | | | 


I. It is Admitted that if the Maſter of the Ship had laid out his own Money for theſe neceſſary Purpoſes, the 
Owner muſt have repaid him IN REASON, then any other Perſon who advances the Money for the ſame Purpoſes, 


-ought as well to be repaid, the care and Direction of all being (till in the Maſter, the Charge upon the Owner equal, 
and his Benefit the ſame. 


2. AT COMMON LAW, whatever is done by a Servant, which is for the Benefit of his Maſter, and is within the 
TRUST and DUTY of his PLACE, binds his Maſter as if done by himſelf. In a Voyage the Maſter of a Shipis the 
Owners Servant, his Duty requires him to provide Neceſſarys for the Ship, and tisthe Owners Intereſt they ſhould be 
provided ;; therefore what the Maſter neceſſarily takes up and employs for that Purpoſe, the Owner is bound to pay. 


3. BY THE CUSTOM OF MERCHANTS it is well known, and is proved by ſeveral Merchants examined in the 
Cauſe, and not contradicted, That if a Maſter be ſupplyed with neceſſaries for the Ship, by the Order of, or by 
Credit from any Freighter, the Owner is lyable to pay ſuch Freighter ; And on that ground it is Cuſtomary for 
Freightors to furniſh Maſters of the Ships they take to Freight, with Letters of Credit, for what Money they hall 
Happen to want for the neceſſary Service of the Ships. 

F. Fekyll. 


T. Parker. 


